CONCILIATION

Descfigtidu

Congiliation is the process in which a third party brings the disputing parties together so that
they can begin to discuss the issues. It involves the adjustment and settlement of a dtspute in
~ afiiendly, unantagonistic manner. .

Conclliation is used in the courts before trial'with a view toward avoiding tnal in labar dlsputes
. before arbitration and in public agendies to résolve contested administrative matters.

Advantages of Conciliation

It is relatively inexpensive (typ;caliy provided free of charge).
The proceedings are confidential.

Conciliation may reduce emotional barriers to communlcaton o ‘
The parties contro! the process and decide the outcome. . '

Reduces judicial caseload burden so that judicial resources can be reallocated
elsewhere,

Dis_ad\fantages of Conciliation

The results are not binding on the parties. '
The success of conciliation depends to a large extent on the skills of the conciliator.

Success of conciliation requires that both parties have a good faith interest in reachmg
- agreement.

Suitability Factors
Used 'for éil case types.

Conciliation may be partlculariy appropnate when emotions are running high or when ongoing
relationships are involved and a major barner ta resolution is the parties” inability or
unwillingness to communicate.

Conciliation may be mapproprtate when cne party has a clear legal entstlement or where the
, ‘parties are of unequal bargaining power or sophistication.

Distinguished From Mediation

The term “ébnciliation is frequently used mterchangeabiy with “mediation.” HoWever,
concifiation generally refers toa process less structured than mediation.

A concmatlon session takes place at the court and is typ:cally scheduied for an hour. There are
usually no additional conciltation sessions, although the parties may be offered that as an .
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_mediator’s role is to facilitate a

option. Mediation sessions generally take place outside the court and are scheduled for 2-4
hours. It often takes several sessions for a case to sgattle through mediaticn. _

In some forms of conciliation, a conciliator does not take active part in the process or |
settlement discussions, while a medlator may actively promote a mutually acceptable
settlement The conciliator's pr:mary role is to reduce the parties’ inflammatory rhetoric and
ténslori, open channels of communication, and arrange for formal negetlatxons

After the initlal joint session, medlators typically meet gnvatelg with each party to explore the
pary’s underlying interests and. concerns, beth fegal and nonlegal; and to help them generate
and weigh options, and to package settlement proposals ‘When conciliators assist with -
sett!ement discussions, they do not always meet pnvately with parties.

o 1In anotherform of conciliation; unlike a mediator, a concilfator is calied Gpor ta- rﬁaxe ]

nonbinding recommendation or finding that often concerns the factual or legal issués in dispute,

. as well as what the conciliator considers the appropriate reso]utlon of the dispute to be. The

finding or recommendation is made to the parties jointly bv the coniciliator. In contrast a
liition of nffict by the 'pari:les, ‘Aot 1o’ suggest sciuticms

Meatators are typzcaiiy ralned m communication, neqotiation, con lct management theory and
techniques. Condiliators are typically experienced trial lawyers, trained in the taw,-
knowledgeable about court processes, and experienced at negotzatlons _

Client partlc:patlon/attendance of pnnc;pals with settlement authorlty is standard for medxation
Often Iawyers appear for conciliation sesstons wnthout their cl!ents '

Maditation is suitable to all civil cases. I-t is especially useful for case in which the parties have

an on-going relationship, and complex cases involving multiple parties and intergsts.

Conciliators’ opinions are typically not presented in writing, whereas i in case evaluation and
early neutral evaluation (ENE), the parties are provided with a writfen assessment. The
eva!uatlon is of the relative strengths and weaknesses of thelr pOSitlons, the hkehhocd of

(notmg the major elements and calculations).

While a goal of case evaluation or ENE is to help the parties eventually settle their case,

eva!uators do not typically assist in settlement neqotiations durmg the evaluation process.

Conc:hatlon typically takes place at the pretrial stage whereas eariy neutral evaluatlon is held
garly in the case, sometimes at the time of filing.

. ENE focuses on jn-depth case planning, such as schedu!ihé' motions and/or discovery to put the

case in a position for rapid setlement or disposition. The case planning provided by conciliators
focuses on preparatlon for trial.

Eva!uators must have subject matter expertise. While it is preferable for conciliators as well,
that is not a!ways possible. Conciliators are typlcaiiy assigned to handie a list of diverse cases
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scheduled for a pretrial conference by the court on a particular day as opposed to specific cases

‘within their areas of expertise.

1In case evaluation and ENE, unless settled, the case returns to the assigned judge, with-no

repoft on the status of the case for trial, including an estimate of trial time, and sometimes

stipulations, lists of witnesses and exhibits is prepared by the conciliator for the judge.

CE and ENE are widely applicable to civil cases of varying types and complexity. ENE is
particularly appropriate for cases where the parties différ substantially on legal or factual issues.
It can also be appropriate in complex cases where subject matter expertise may be helpful in
narrowing issues or simplifying them for trial. ‘

| Distinguished From Arbitration

Arbitration is an adjudicatory dispute resolution process in which one or more arbitrators issue a
judgment on the merits after an expedited, adversarial hearing. Conciliation typically precedes
arbitration as process option. T '

Typically arbitrators” awards are binding, although the process can also be used to provide a
non-binding opinion. When binding, arbitrator decisions are only subject to appeal in very
limited circumstances. A conciliator’s opinion is non-binding. '

Coniliation is typically a free service mandated and scheduled by the court. Arbitration is often
written into commercial contracts as the chosen method of dispute resolution. It can therefore

be prescribed by the parties or entered into voluntarily. It is usually a fee-for-service process
and Is scheduled by the arbitrator outside the court.

For legal disputes, arbitration addresses only the disputed legal issues and applies legal
standards, whereas, a conciliation process can produce a mutually agreed upon resolution that
goes beyond the legal dispute. S

An arbitration often invbi_ves witness testimony and the presentatioﬁ of other evidence, even
though the rules of evidence are not strictly applied. Conciliation is informal and is typically
based on presentations by counsel.
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