Special Characteristics of Legal Disputes

Legal disputes — disputes in which there is an actual or potential legal claim -- have -

special characteristics that add another layer of complexity to the conflict and cali for
special tactics and strategies for dispute resolvers:

 Legal System: The legal system often forces litigants to make érguments and seek
remedies that may have little to deo with what they most care about and what is

causing the conflict. Parties often get involved in a lawsuit over inflammatory and
——— largely irrelevantissues.

 « Litigation: The litigation itself can fuel the parties’ anger and suspicions, making it
hard for them to think realistically about the dispute or talk constructively with each
other about settlement. - - :

» .Court Option: The parties to a legal dispute cannot easily walk away from a failed
negotiation because one or both of them have the option to obtain a binding decision
from a judge, jury or arbitrator. R

e BATNA: The value of the parties” options away from the bargaining table, known as
" each side's “best alternative to a negotiated agreement” (BATNA), is a key factor in
most negotiations and their disagreements about the value of that alternative often
dominate the discussions. This makes techniques for analyzing the merits
- particularly important in legal disputes. '

« Nonlegal Issues: At the same timz} the existence.of a court or arbitrator as a
-shadow decision maker has a significant drawback: It contributes to the tendency of
the negotiators to treat nonlegal issues in such disputes, such as emotional concerns.

-and personality conflicts, as irrelevant, although in practice these factors often play a
crucial role in creating impasses.

¢ Pretrial Process: The pretrial process empowers the parties to inflict significant
costs and aggravation on each other. - Although litigants are often reluctant to admit
it, the high costs inherent in the adjudication process are another special factor in
negotiation such disputes. ' '

» Atforneys: Attorneys are almost always involved as negotiators or advisors {o the
" parties. Their presence can be helpful when the advocates use their objectivity and.
experience to clarify issues and move their clients toward a sensible resolution.
Attorneys can become a complicating factor, however, if they allow themselves to be
influenced by a short-term interest in generating fees from the controversy, if they
become personally involved in the disputes or cannot get along with opposing
_counsel, or when one party is represented by counsel and the other is not.
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