CHAPTER 8 - FORMS & BIBLIOGRAPHY




BERKSHIRE PROBATE COURT CONCILIATION PROGRAM

Plaintiff(s)
Docket No.

V.
DRAFT

Defendant(s)
PARTICIPATION AGREEMENT

The above-referenced parties have agreed to participate in a conciliation session being
conducted by the Berkshire County Bar Association at the Berkshire Probate and Family Court.
There is no charge to the parties for participating. Conciliation is a voluntary process in which a
neutral conciliator attempts to help the parties settle a case by clarifying the issues and assessing the
strengths and weaknesses of each side. Ifa settlement cannot be reached, the conciliator wiil try to
help the parties narrow the issues that are in dispute, and ascertain the steps which remain to prepare
the case for trial.

At the conclusion of the conciliation, the conciliator will complete and submit to the Court
a Conciliator’s Report.

The parties agree that any discussions undertaken during the conciliation process, and any
documents created for the sole purpose of facilitating the conciliation, with the exception of the
Conciliator’s Report, shall be strictly confidential and may not be disclosed by either party in any
legal proceeding or otherwise, except as ordered by a court of competent jurisdiction.

The parties further agree that they will not subpoena, nor cause a subpoena to issue to the
Berhshire County Bar Association Conciliation Program, any of its officers, agents, employees or
personnel, or any conciliator, seeking the production of testimony, documents, conciliator’s notes,
or any other information relating to the conciliation of this matter, except as ordered by a court of
competent jurisdiction.

By signing below, the parties acknowledge that they understand and agree to the terms set
forth above, and that any agreement reached will be entered into voluntarily by them.

Plaintiff(s) Defendant(s)

Sign Sign

Print Name o Print Name

Attorney for Plaintiff(s Attorney for Defendant(s)
Sign Sign

Print Name Print Name

Date: Date:

Trial Court Standing Committee on Dispute Resolution



COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. _ ' LOWELL DISTRICT COURT
DOCKET NO.
Plaintifi(s)
V.
Defendant(s)
CONCILIATOR_’S REPORT
1. Conciliation was conducted on

The parties have requested additional time to complete the conciliation process and the case is
now scheduled for further conciliation on

2. SETTLEMENT: The case has been settled. A Stipulation of Dismissal/Agreement for
Judgment is to be filed by .

3. NO SETTLEMENT:

A The case is ready for trial: By Jury Jury-Waived

Number of witnesses: For Plaintiff For Defendant
Estimated length of trial:
B. The case is not ready for trial for the following reason(s):
4, The parties agree to the facts set forth in the attached, signed Stipulation.
5. The following material issues remain to be resolved at trial:

Date: : Conciliator:




Party Name: The purpose of this form is to help monitor the quality of
Case Name: our concifiation services. Please return the completed form
Docket #: : to the Judge's Lobby and place in the Conciliation

Date of Conciliation: Administrator Box. ’

Conciliator Name:

Settled: yes no ProSe: yes no

Party: © Plaintiff Defendant

LOWELL DISTRICT COURT CONCILIATION

PARTY EVALUATION FORM

Conciliator:

Explained conciliation process and his/her role? yes somewhat ne
Helped identify trial preparation issues? ’ yes somewhat no
Listened to your concerns? yes somewhal - no
Understood the issues? ’ yes somewhat no
Took sides? yes somewhat no
Was too forceful? VES somewhat no
Met privately with each party? ves no
Overall performance? . - Exceilent Good Fair  Poor

Conciliation Process:
Please deseribe your experience with this Conciliation:

a. very good . b.good ¢. fair d. poor
If Conciliation was helpful, please describe the reasons why (cirele all that apply):
4. settled the case . b. helped parties understand other side’s view of dispute
c¢. moved case closer to resolution d. helped to uncover flexibility
e. ¢larified issues for trial f. evaluated strengths and weaknesses
Other:
If Conciliation was not helpful, please describe the reasons why (circle all that apply):
a. parties too far apart b. increased animosity between parties

c. made problems worse d. other party/attorney not committed to conciliation process
e. conciliator didn®t have the experience ‘
necessary to resolve the dispute

Other:

Additional Feedback:
Have you participated in conciliation before? Yes No
If ves, how does this conciliation compare?

Should conciliation be made available for all civil cases in the Lowell District Court? Yes No

Additional Comments:




Attorney Name: . ' Please return to the Conciliation Administrator
Party: Plaintiff's Atty Defendant's Atty box in the Judge's Lobby

LOWELL DISTRICT COURT CONCILIATION
ATTORNEY EVALUATION FORM

Conciliator:

Helped identifj trial preparation issues? yes ‘ somewhat - no

Evaliated strengths and weaknesses? yes somewhaf no

Listened to you and your party’s concerns? ' ves somewhat no

Understood the issues? yes somewhat no

Took sides? yes somewhat no

Was too forceful? yes somewhat no ‘
Met privately with each party? ves no }
Overall performance? ' Excellent Good Fair  Poor

Conciliation Process:

Please describe your experien ce with this Conciliation: ‘ ‘
a. very good b. good c. fair - d. poor

If Cnnclhatlon was helpfual, please descrlbe the reasons why (circle all that apply):

a. seitled the case b. helped parties understand other side’s view of dispute
c. moved case closer to resolution ’ d. helped to uncover flexibility
e. clarified issues for tria f. evaluated strengths and weaknesses
Other:
If Conciliation was not helpful, please describe the reasons why (circle all that apply):
a. parties too far apart b. increased animosity between parties
¢. made problems worse . d. other party/attorney not committed to conciliation process

e, conciliator didn’t have the experience
necessary to resolve the dispute

Other:
Additional Feedback:

Have you paxjticipéted in conciliation before? Yes No
If yes, how does this conciliation compare?

Should conciliation be made available for all civil cases in the Lowell District Court? Yes No

Additional Comments:




MIDDLESEX MEDIATION AND CONCILIATION PROGRAM

MIDDLESEX C.C. LAW CENTER
33 KEARNEY SQUARE
LOWELL, MA 01852-1987

TELEPHONE (978) 656-3342
FAX {978) 441-1749

LOWELL DISTRICT COURT CONCILIATION
REPORT TO CONCILIATION ADMINISTRATOR

Conciliator:

Case Type: Contract Tort Comsumer Prot.  Equit. Remedy

&aﬂ Claims Appeal Summnary Process Dog Appeal  Other

Plaintiff(s): Defendant(s):
Attorney: Attorney:
Address: Address:

Phone: Phone:

ﬂ)ate of Conciliation: Docket Number:

Referral Source:

When Referred (case event): Final Pre-Trial
Other

Trial Scheduled:

mtcome:

Second Conciliation Session Scheduled for:

Settled Not Settled

Referral to Mediation:

Referral to Private ADR:

Pastially Seitied

Pending

Notes:




Bibliography of Dispute Resolution
Prepared by Boston Law Coliaborative, LLC

www.BostonLawCollaborative.com

Books, Journals and Other Materials

Selected Articles on Collaborative Practice - Published in Journals

Sherrie R. Abney, Collaborative Resolution of Civil Disputes: New Opportunities for Mediators, Alternative
Resoiutions (2005).

Sherrie R. Abney, A New Way of Doing Business, Colfaboration.

Sherrie R. Abney, Why is the Participation Agreenient Necessary?

Sherrie R. Abney, The Addendum to the Civil Callaborative Participation Agreemert.

Debra £. Branom, Exploring Collaborative Law; Counsel to Counsel (2008).

Kathy A. Bryan, Why Should Businesses Hire Settlement Counsel? Journal of Dispute Resolution (2008).

Kathleen Clark, Collaborative Law- Disclosure is Effective on Several Fronis, PRF News, the Newsletter of '
Physicians Reimbursement Fund, inc. (July 2008).

Kathleen Clark, The Use Collaborative Law in Medical Error Situations, 19 The Health Lawyer 19 {2007).

Gay G. Cox, Avoiding the Trauma of Couriroom Drama, The Journal of Oncology Practice (2006).

Karen S. Fasler, Combining Collaborative Law and Patient Safety Programs: A Proposal for the Use of
Parallel Processes fo Facilitate Early Detection of Safety Issues and Early Reparation for Injury-Causing and
Near Miss Episodes, Alternative Resolutions (2007).

R. Paul Faxon, Resolving Real Estate Disputes: The Case for Collaborative Law, Banker & Tradesman (June
14, 2004).

R. Paul Faxon and Michael Zeytoonian, Prescription For Sanity in Resolving Business Disputes: Civil
Collaborative Praciice in a Business Restructuring Cass, Collaborative Law Journal (Fall 2007).

Kevin Fuller, Coflaborative Law: What is it? Why do it? Texas Collaborative Law Council, Inc. (2004).

Ronald Gilson & Robert Mnookin, Disputing Through Agents: Cooperation and Conflict Between Lawyers in .
Litigation, 94 Colum. L. Rev. 2 (March 1994). :

Richard A. B. Gliner, Using Collaborative Law to Resolve Disputes in Family Businesses, FFI Practitioner
(November 2009).

. David A. Hoffman, Collaborative Law in the World of Business, The Collaborative Review, vol. 6, no. 3
(Winter 2003). :



Books on ADR
J. Alfini & E. Galton, eds., ADR Personalities and Practice Tips (American Bar Association, 1998).

Jerome Barrett, A History of Alternative Dispute Resolution: The Story of a Political, Cuffural and Social
Movement (2004). [The first thorough history of the field, examining the roots of labor-management ADR,
community mediation, and the use of ADR in the courts.]

R. Fisher & W. Ury, Getiing to Yes, 2nd Edition (Penguin Books, 1891).

Stephen Goldberg, Frank Sander, & Nancy Rogers, Dispute Resolution: Negotiation, Mediation, and Other
Processes (Aspen Publishers, Inc., 5th edition 2007). [This is the first law school casebook on dispute
resolution — first issued in 1985, before there were any cases; now there are lots of cases excerpted; and it
remains the leader in the field, in part because of its distinguished authors.] Fifth edition in 2007.

D. Hoffman & D. Matz, Massachusetts Alternative Disptite Resolution (Butterworth Legal Publishers, 1994).
(We have copies of this book available on CD-ROM — contact us for details).
. "Mediation," an excerpt from David Hoffman and David Matz,
Massachusetts Alternative Dispute Resolution (1994). (This is chapter eight — it
describes mediation and provides advice for both mediators and advocates about
techniques for making the best use of mediation.)
. "Arbitration," an excerpt from David Hoffrman and David Matz,
Massachusetts Alternative Dispute Resolution (1994). (This is chapter ten — it
describes arbitration, discusses the laws regulating arbitration, and provides
advice for advocates about making the best use of arbitration.)

Bernard Mayer, Beyond Neutrality: Confronting the Crisis in Confiict Resolution (2004). [Mayer is one of the
pioneers in the mediation field and he argues that our focus on a neutral role —a self-imposed restriction —
has kept us from helping people with a variety of other roles, including advocacy.]

Michael Moffitt & Robert Bordone, The Handbook of Dispute Resolution (2005). A series of essays from
leading practitioners on all aspects of dispute resolution, from basics to the less familiar, such as ombuds
work, online dispute resolution, and victim-offender mediation.]

J. Nolan-Haley, ADR in a Nutshell (Wést Publishers, 1991). -
B. Roth, R. Wulff & C. Cooper, The Altemative Dispute Resolution Practice Guide (2 vols,) (West 2006).




Books about Coﬂaborative Practice

Sherrie R. Abney, Avoiding Litigation: A Guide to Civil Colfaborative Law (Trafford Publishing, 2006). [Thisis
the first, and to date only, book-length discussion of CP in the non-family arena.]

Janet Brumley & Lori Fairchild, Divorce without Disaster: Collaborative Law in Texas (PSG Books 2004). [A
description of collaborative law for a lay audience, with a focus on Texas practice.]

Nancy J. Cameron, Coflaborative Practice: Deepening the Dialogue (Continuing Legal Education Society,
2004). [This is an excellent book — | would describe it as CP 201 or 301 - in other words, a more advanced
discussion, which will be useful for people who already know something about CP]

Sheila M. Gutterman and a Panel of Collaborative Law Experts, Collaborative Law: A New Mode! for Dispute
Resolution (Bradford Publishing Company, 2004). [This provides a detailed introduction to the subject, with
chapters written by different practitioners; some material is focused on Colorado, where the authors practice.]

Forrest S. Mosten, Coflaborative Divorce Handbook: Helping Families Without Going fo Court (Jossey-Bass,
2009). [This book will become available on Novemnber 2, 2009. 1| have seen some portions of it and it looks
very good. The author is one of the pionsers in CP] '

Richard W. Shields, Judith P. Ryan, Victoria L. Smith, Collaborative Famify Law: Another Way o Resolve
Family Disputes (Thomson Carswell, 2003). [A useful overview by three very experienced Canadian
practitioners; this was the first book on CP published in Canada.]

Katherine Stoner, Divorce Without Court: A Guide to Mediation & Collaborative Divorce (NOLO; 2nd edition,
2000). [This is written for a lay audience, as a guide to choosing mediation or collaborative law; it includes a
step-by-step description of what happens in each and how to choose suitable professionals for these

processes.]

Pauline H. Tesler, Collaborative Law: Achieving Effective Resolution in Divorce without Litigation {American
Bar Association, 2nd ed. 2009). [This is the first book-length treatment of CL. The book is excellent and the
author is one of the most experienced CP practitioners and trainers; it includes a disk with forms.] Second

edition 2008.

Pauline H. Tesler and Peggy Thompson, Colfaborative Divorce: The Revolutionary New Way fo Restructure
Your Famity, Resolve Legal Issues, and Move on with Your Life (Harper Paperbacks, 2007). [This book
describes the Collaborative Divorce model, in which there are coaches, a financial professional, and a child
specialist in each case; Thompson, also a CP pioneer, is a psychologist, and there is useful material about

emotional aspects of divorce.}

Stuart G. Webb and Ronald D. Ousky, The Collaborative Way to Divorce: The Revolutionaty Method That
Results in Less Stress, Lower Costs, and Happier Kids — Without Going to Court (Plume, 2007). [Thisis an
excellent book by two of the pioneers in the CP field — Stu Webb Is the founder of the CP movement; the

book includes useful forms.]-



Books on Mediation

Robert Baruch Bush & Joseph Folger, The Promise of Mediation: Responding to Conflict Through i
Empowerment and Recognition (Jossey-Bass Publishers, 1994; second edition 2006). [This book launched '
the “transformation mediation” movement in which the purpose of mediation is said to be empowerment and

recognition instead of settlement.] Second edition released in 2006. '

J. Beer & E. Stief, The Mediator's Handbook (New Society Publishers, 1997).
M. Bennett & M. Hermann, The Art of Mediation (National Institute for Trial Advocacy [NITA], 1996).

R. Bush & J. Folgér, The Promise of Mediation: Responding to Conflict Through Empowerment and
Recognition {Jossey-Bass Publishers, 1894).

K. Cloke, Mediating Dangerously: The Frontiers of Conflict Resolution (John Wiley & Sons, 2001).
J. Cooley, The Mediator's Handbook (NITA, 2000).

R. Coulson, Business Mediaton — What You Need to Know (American Arbitration Association, 1991).

R. Cou[sdn, Family Mediation: Managing Conflict, Resolving Disputes (Jossey-Bass Publishers, 1396).

J. Folberg, ed., Divorce Mediation: Theory and Practice (The Guilford Press, 1988).

Gary Friedman & Jack Himmelstein, Challenging Conflict: Mediation Throtgh Understanding {American Bar

Association, 2008). [Friedman and Himmelstein argue for and illustrate a "no caucus” method of mediation in
which the goal is greater understanding — not only by the parties of each other's views, but also the parties’

understanding of their own needs and interests.}

D. Golann, Mediating Legal Disputes: Effective Strategies for Lawyers and Mediators (Litle Brown, 1996).
A. Goodman, Basic Skills for the New Mediator (Solomon Publications, 1994).

D. Kaolb, When Talk Works: Profiles of Mediators (Jossey-Bass Publishers, 1994).

K. Kovach, Mediation: Principles and Practice, 2nd Ed. (West Wadsworth, 1999).

M. Lang & A. Taylor, The Making of a Mediator: Developing Artistry in Practice (Jossey-Bass Publishers,
2000). .

B. Madonik, / Hear What You Say, But What Are You Teliing Me? The Strategic Use of Non-Verbal
Communication in Mediation (Jossey-Bass Publishers, 2001).

M. McKnight & S. Erickson, Mediating Divorce: A Step-by-Step Manual & A Client's Workbook (Jossey-Bass
Publishers, 1999). ‘

C. Moore, The Mediation Process, 2nd Ed. (Jossey-Bass Publishers, 2003).

B. Picker, Mediation Practice Guide: A Handbook for Resolving Business Disputes (American Bar
Association, 1998).

N. Rogers & C. McEwen, Mediation: Law, Policy, Practice (Clark Boardman, 1994).

K. Slaikeu, When Push Comes to Shove: A Practical Guide to Mediating Disputes {Jossey-Bass Publishers, -
1996).

J. Winslade & G. Monk, Narrative Mediation: A New Approach to Conflict Resolution (Jossey-Bass -
Publishers, 2000). ,



Books on Related Subjects
J. Gooley, The Arbifrator's Handbook (NITA, 1998).

R. Fisher, E. Kopelman, & A. Schneider, Beyond Machiavelli: Tools for Coping with Confiict (Harvard
University Press, 1994).

P. & B. Penningroth, A Healing Divorce: Transforming the End of Your Relationship with Ritual and Ceremony
(1st Books, 2001).

A. Robboy, Aftermarriage: The Myth of Divorce (Alpha Books, 2002).

A. Sarat & W. Felstinger, Divorce Lawyers and Their Clients: Power & Meaning in the Legal Process {Oxford
University Press, Inc., 1995).

R. Schwartz, The Skilled Facilitator: Practical Wisdom for Developing Effective Groups (Jossey-Bass
Publishers, 1894).

R. Shafir, The Zen of Listening: Mindfu!\Communicatfon in the Age of Distraction, 2nd Ed. (Quest Books,
2003).

D. Tannen, The Argument Culturs: Stopping America's War With \Words (Ballantine Books, 1999).
D. Tannen, You Just Don't Understand: Women and Men in Conversation (Ballantine Books, 1990).

S. Volgy, ed., Women and Divoree, Men and Divorce: Gender Differences in Separation, Divorce, and
Remarriage (Haworth Press, 1991),

Richard Wolman, Thinking with Your Soul: Spiritual intelfigence and Why It Matters (Random House 2001).
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